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THROWING OUT THE THRESHOLD: ANALYSING THE
S EVERABILITY CONUNDRUM UNDER THE N IGERIAN
E LECTION P ETITION LITIGATION
- Ibrahim Imam

INTRODUCTION
Election petition tribunals usually decide whether a particular candidate in
election is val idly elected having received highest number of valid votes in the
election. The election petitions raise issues as diverse as fairness, transparency,
accountability. compliance with Electoral Act and the extent to which people
freely express their interest through voting without intimidation . Since every
election entails some choice about the rights of franchise , the determination
of virtually every election dispute potentially involves que<tions of substantial
comp lia nce with Electoral Act. The duty of the Court, thus. involves proper
eval uation of evidences and to see if the parties have discharged the burden of
proof to warrant affirmation or invalidation of the election Allegations of noncompliance with Electoral Act are considered as civil in nature, which can be
proved by preponderance of evidence. whereas the allegat ions of commission
of crimes can only be proved through evidence beyond reawnable do ubt. It has
been observed that the courts do not usually dismiss an election petition merely
because of the inability of a petitioner to discharge the burden of proving the
criminal allegations beyond reasonable doubt where substantial non-compliance
with the Electoral Act is proved. In such cases, the court employs the doctrine
of severability in order to avoid having to declare the election invalid I The
courts, while applying severability doctrine to the election petitions, assume
Swem v. Dzungwc, Buhari v. INEe, Chukwuma v. Anyakora, Ajibola Ukpo v. [moke
(2009) 1 NWIR (Pt.1121 ) 90 at 143-44 and [NEC v. O shiomole (2009) 4 NWiR
(Pt.1132) 607 at 670-671
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that the text of Electoral Act answers the allocation of burden of proof and the
standard thereof required from the parties involved.
This paper highlights that, contrary ro the general understanding that in case
of failure to prove criminal allegations in an election petition, the petition
will be dismissed, the court by adopting severability principle may declare an
election invalid if substantial non-compliance is proved through preponderance
of evidence. The idea of severability unmistakably assumes the civil nature of
electio n dispu tes involving non-compliance with the Electoral Act, as its several
provisions' give rise to the inference regarding standard of proof necessary for
a petitioner to succeed in an election petition . Viewed in isolation from the
provisions of the Evidence Act wh ich requires proof of criminal allegation
beyond reaso nable doubt,' the co ncept of severability can apply as to how,
or ro what degree, the criminal and civil allegations are, in fact, separated (o r
blended) in the N igerian court in determining election petitions.
CONCEPTUAL ANALYSIS OF SEVERABILITY DOCTRINE
It is instructive ro define the concept of severability even though it might not
be absolute and conclusive. In the ordinary layman's definition, it means 'that

which is capable of being separated from other things to which it is joined and
maintaining, nonetheless, a complete and independent existence.' The term
used in connection with statute, clause in a contract or arbiuation, implies

that a severable statute or clause is one that, after an invalid portion of it has
been stricken, remains self-sustaining and capable of separate enforcement
without regard to the stricken provisions. s It may be posited, therefore, that
the legislative- intent test governs questions of severability.6 A reviewing court

2

ELECTORAL ACT 2006, ss. 28, 63(1 )-(2), 64 (1)-(4),66 and 75.

3

EVIDENCE ACT, s. 137 and 138.

4

West's Encyclopedia of American Law (2008 cd .)

5

Ibid, Jean Murray, S~verability. www.aboUl.com posits that [he concept is used in business
CO ntract ro describe a provisio n which keeps the remain ing provision of (he contract in
force if any pan of the contract is declared vo id o r unenforceable.

6

Mark Movsesian, SeparabililJ Statute and Contract 30 GAT LAw
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considers ifit can sever the portions of the law and, if so, whether the legislature
would have preferred what is left of its statute to no statute at all.' Unless the
legislature would prefer the statute's total invalidation, the court severs the
unconstitutional provisions or applications, eliminating the offending parts
and establishing a new governing regime.' This doctrine permi ts the courts
to save the legislation by deleting the invalid portion of the statute, and thus
enable them to rewrite the legislation and simultaneously change the underlying
scheme of it.' The doctrine is applied whether or not the leg islature has inserted
a severabi lity clause in the partially invalid statute. Despite dom inant textual
interpretive methods, the doctrine does not treat a legislature's severability clause
as dispositive. Severability clauses merely establish a presu mptio n in favor of
severance, a presumption that already exists as a general matter. lo
Most of the existing literature (mainly foreign) examine s<!verabili ty doctrine
from the perspective of interpretation of statutes. It is largely argued that the
courtS should avoid rewriting the legislations, in order to conform to the
constitutional requirements in their attempt to salvage it , because power of
court to sever is rather limited in practice." Amy," Nih. I" and D avid," in
their scholarly works, opined that severability has been part f the United States

7

Artorney General Ab ia, Lagos Srares and Ors v. Anorney General of rh e Federarion (2006)
9 MJSC. the Supremin the case nullified the Monitory of Allocat io n from the Federation
Account to Local Government Committee Act, 2005. as unconstitutional.

8

INEC v. Musa (2003) I SC (pr I) 106, rhe Supreme Courr seemed to have employed
severability docninc in its imerrretati ve function, when he nullified ss. 74(2)9g). 74(6),

77(b), 78(2)(b) and (79(2)c, 0 rhe ELECTORAL ACT, 2001, on gro und of inconsistency
with provision of ss. 40, 222 and 228 of the 1999 Constitution of N igeria as amended
in 2010.
9

Emily Sherwin, Rilles and Judicial Review 6 LEGAL THEORY 30 (2000).

10

Robert L. Stern, Separability and Separability Clallses in I/,e Supreme Courl 5 1,
HARVARD LAW REVIEW 133 (1937)

II

Amy Coney Barret, Supervisory Power of Ihe Supreme COllrt 106 COLUMBIA LAW
REVIEW 324 (2006). See also Supra Note 6.

12
13

Ibid.
Nihal S. Paleh, Weighty Consideration: Facial Challenges and the Right 10 Vote 104
NORTHWESTERN UNIVERSITY LAw REVIEW 7 14 (2010).
David H. Gans, &vtrabi/ity asJudiciallAwmaking 73 THE GEO RG IA WASHINGTON LAw
REVIEW 639-695 (2008) ar 659.

14
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judicial system since the beginning of judicial review starting from Marbury
v. Madison'l as the fulcrum of its foundation. The doctrine allows the courts
to excise any unconstitutional clause or application from the statute, as it is
embedded in statutory interpretation or act of remedies. This position was
further elucidated by Michael'6 who believes that the severability doctrine is
a question of statutory interpretation. Application of severability doctrine is
fairly accepted as a function of the court, derivable from its power of judicial
review or as an alternative method of achieving justice while seeking to discern
the intent of the legislature from a statute. Ricard, 17 Gillian" and Metger" view
severability as an interpretative act and caution the courts not to cross the vague
line that divides judicial interpretation and judicial legislation.
What can be distilled from the above literary works is that the severability clause
tends not to matter where the legislative-intent is permissive. 20 In practice,
the test gives COUrtS a free hand to sever the invalid parts or applications of a
statute." A similar approach has been adopted by the Nigerian courts in Attornry

GeneraiAbia v. Attornry General o/the Federation, 22 Attornry General Ogun State
15

US (I Cranch) 13 (I 803). The Supreme Cou" in this case invalidated a particular section
of th e Judiciary Act, 1789 leav ing the remaining intact.

16

Michael C. Dorf, Facial Challenges 10 State and Federal Statute, 46 STANFORD LAw
REv,.'W (I 994) .

17

Ricard H. Filion, Jr., As-Applied and Facial challenges and Third Party Standing 113
(2000).

HARVARD LAW REVIEW

18

Gillian E. Metger, Facial Challmges and Federalism 105 COLUMBIA LAw
(2005).

REVIEW

928

19

Supra Note 6.

20

In Bengal Immunity Co. Ltd. v. The State of Bihar (I 955) 2 SCR 603 the Indian Supreme

Court held that The principle of severabilicy is applicable to laws enacted by the legislatures
with limited powers oflegislation, such as those in a Federal union, which fall pardy within
and pardy outside their legislative competence, where question arises as to whether the
valid can be separated from invalid parts, and that is the question which has been decided
by th e court on the consideration of the entire provision of (he Ace. There is however
no basis for the conte ntion that the principle applies only when the legislature exceeds
its powers as regards the subject-maner of legislation. and not when it contravenes any
I.:onstitutional prohibitions. See Attorney general Ondo State v. Attorney General of the
Federation (2002) 6 SC (pt i) I and Attorney general Abia State v. Attorney Gen eral of
the Federation (2006) 9 MJSC I

21

Supra Note 6 at 33.

22

(2006) 9 MJSC I.
III
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v. A ttorney General of the Federation,23 Attorney General Ondo State v. Attorney
General of the Federation" and Oputa v. Ibrahim Badama~ i Babangida 25 In
these cases, the courts were willing to partially, or totally, invalidate statutes
on the gtound of unconstitutionality because it offers the legIslature advantage
of enacting a better legislation. However, in INEC v. MUSa'6, Supreme Court
held that some sections of the Electoral Act should be invalidated on its face,
as they were inconsistent with the Constitution and, thus, a nullity. But, the
Court held that the proper solution was nOt to throw Out I he entire statute,
but to eliminate that part of the Act that offends the Constitution.

It is instructive to note that a similar approach has been employed in converting
the mandatoty rules under the Electoral Act, regarding the period of election, the
qualification and disqualification of candidates for Local GO\'ernment election
into non-binding on the state, because it is ultra vires the powers of the National
Assembly and inconsistent with the Constitution;" though it is obvious that
the legislature would not have wanted the Election Act br invalidated as a
whole because of the National Assembly legislative mandate for the federation
of Nigeria . What informs the Court was how to reconstruct the supremacy of
the Constitution with the applicable autonomous provision of the Electoral
Act, 2001. Strikingly, it does not matter to the Court that its chosen remedy
revolutionized how the Local Government election and the Act fun ction. In
this case, court is justified by invoking severability doctrine to inval idate the
statutes, so long as the invalidation comports with Constitut ion as against the
legislative intent. In these cases, the Supreme Court decided the severability
question impli citly, which further underscores the doctrine's permiss ive narure.
In each case, the Court found the statute at issue unconstitutional as applied,"
implicitly choosing to sever the offending application(s) or invalidate the statute
as a whole.29
23
24

(2003) 18 NWLR (pt 798) 232.
(2002) 9 NWLR (pt 722) 306.

25
26

(2003) 1 SC (pt iii) 84.
(2003) I SC (pt I) 106

27
28
29

Ibid.
Supra Note 25.
Supra Noce 24.
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The courts have significantly employed a similar approach in election petitions,
converting the noncompliance with provisions of the Electoral Act in offences of
civil nature that can be proved on the basis of preponderance of probability,30 by
stipulating that the establishment of substantia l noncompliance is sufficient to
nullify an election, irrespective of a petitioner's inability to prove the allegation
beyond reasonable doubt as contemplated in the Evidence Act. 31
While the Electoral Act provides for electoral offences and punishments
therero , it does not state whether the offences can be a basis for nullification
of an election in view of their necessaty implications in electioneering process.
It is an undisputable fact that the criminal activities by a political party are
commonly experienced in elections and, most often than not, contribute to
the success or loss of an election by a party. It is, thus, not to gainsay that the
allegation of crime usually forms part of the grounds for seeking nullification
of an election. The question then is whether the legislature intended severance
of criminal activities from civil allegation of noncompliance with mandarory
provisions of the Electoral Act while deciding an election to be valid or invalid.32

It is argued that the National Assembly intent is not explicit on whether the
electoral offences can be grounds ro seek nullification of an election conducted
in substantial compliance with the Act. What informs the Court's adoption of
severability doctrine is how ro determine an election, which is civil in nature,
with the application of the Evidence Act, which requires a party alleging crime
ro prove his case beyond reasonable doubt. Under this case, courts may invoke
severability doctrine to validate or invalidate an election as long as either of
the parties is able to establish or prove compliance or noncompliance with the
mandatory provisions of the Electoral Act, irrespective of the parties' inabili ty
ro prove or disprove the criminal allegations in the petition. This proposition
30

See the cases ofWali v. Bafatawa (2004) 16 NWLR (Pt,898) 1 at 39, Nwobodo v. Onoh
(1984) 1 SC N LRat 27. Michael v. Yuosuo (2004) 15 NWLR (Pt.895) 90 at 105 and

31
32

s. 138, EVIDENCE ACT, cap E14 , Laws of the Federal Republic of Nigeria 2011.
Nwaru v. Okoye (2008) 12 MJSC 28 Okereke v. Yar'adua (2008) 8 MJSC 182 and Ude
v. Okoli (2009) 3 MJSC I , Election peli tio n is a species of civil suit , which is required to

be proved on balance of probabilities. INEC v. Oshiomole (2009) 4 NWLR (pt 11 32)
607 pp 670-7 1.

113

National Law School Journal

Vol. 11

2013

is supported with the analogical explanation given in the case of Arab Bank
Ltd. v. Ross" per Denning, L.J:
"Even with ordinary common sense, if I happen ro find my lost
coat with AB, and on a claim for the recovery thereof, I alleged
that AB stole the coat, the fact that I could not prove AB to be the
thief does not deny me the recovery of my coa t once I establish
the coat ro be mine and nOt AB's."
Indeed, in Engineer RaulAregbesola v. Prince Olagunsoye O)'ilola, the Tribunal
thought it so obvious that the legislature would prefer a severability of the
requirement of proving civil allegation of noncompliance, in accord with the
mandatory provision of the Electoral Acr once proved by preponderance of
probability, to invalidation of election on the basis of criminal allegations, even
when it was not proved beyond reasonable doubt. The presu mption is that, in
case of election being challenged on the ground of noncompliance with the
Act, the court can simply proceed to sever.
Burden of Proof in Election Petition
In an election petition, the fulcrum of challenges to the election is usually
based on the allegation of non-compliance with electoral Act. And, the
general principle is that the petitioner must prove that the noncompliance
substantially affects the result of the election." It is pertinent to note that the
criminal allegations are usually incidental, on the basis of which elections are
challenged. The principles of Electoral Acr are rhe fundamental law of rhe land
governing elections, which must be seen as sacrosanct in a democratic system
of government. These principles include the rights of all perso ns entitle to
vote not to be precluded from voting with high level of integrity, transparency,
courage and dedication. 35

33
34

(1952) 2 QB 218 at 229.
Buhari v. Obasanjo (2005) 13 NWLR (pt 94 1) 1 and Awolowo v. Shagari (1979) 6-9

SC 511.
35

Buhari v. INEC (2008) Speeial edition 363-364.
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Therefore in most election petitions in Nigeria, there are usually two kinds
of allegations. Firstly are the allegations of a civil nature, involving noncompliance with the mandatory ptovisions of the Electoral Act in the conduct
of fair, transparent and valid elections. The election can be challenged on the
gtound of non-compliance with the mandatory ptovisions of the Electoral Act,
like non-counting of vores, non-announcement of results and non-recording
of election results on the relevant electoral forms at the unit, ward and local
government levels, absence of voters register, failure to declare end of poll, and
that conducting of the election was marred by widespread irregularity resulting
in substantial non-compliance with the mandatory ptovisions of the Electoral
Act. 36 The second category of allegations are those involving criminal acts
involving intimidation, scaring of voters, party agents and electoral officers,
thuggery, ballot stuffing, ballot snatching, causing hurt, non-counting and
non-announcement of result.'7 The courts are confronted with two issues while
deciding the validity of elections, which are:
I.

The burden of proving noncompliance which is civil in nature and the
standard of proof, and

[I.

The burden of proving the criminal allegation and the standard of proof

Under the Nigerian jurisprudence, the law governing proof of the existence
and non-existence offacts placed before a court for determination , as shown in
pleadings, is governed by the Evidence Act, and the general principle thereto is
that "he who asserts must prove his assertion to the satisfaction of the court"
as envisaged by law. " It is instructive to note that an election petition, by its
very nature, is civil and has been described as in a class of its own (sui generis)
because of its peculiarity in terms of the reliefS sought and the procedure adopted
for the hearing of the petition." Thus, the standard of proof required in an
36

Supra note 2.

37

See the cases ofWali v. Bafarawa (2004) 16 NWLR (Pr.898) 1 at 39, as well as case of
Nwobodo v. Onoh (1984) 1 SC NLR 1 at 27. S. 138(1) and (2) of the EVIDENCE ACT
Cap Ll2 Michael v. Yuosuo (2004) 15 NWLR (Pr.895) 90 at 105 and EvrOENCE ACT,
s.138(1) and (2).
Supra note 3 ..
See Supra Note 35.

38
39
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election petition is one of balance of probabilities 'O In INEC v Oshiomole the
court held that:
"The standard of proof required of a petitioner who alleged
that there has been non-compliance with Electoral Act is on the
preponderance of evidence. This is because an electi n petition,
being a species of civil suit, is only required to be proved on balance
of probabilities, and all that the petitioner needs to establish is that
the story of the Petitioners is more likely to be true than that of
the respondents ."
The second lime of challenging election petition is the complaints about
criminal acts . The position of the Nigeria criminal jurisprudence is that, criminal
allegation must be proved "beyond reasonable doubt," particularly when their
evidence was not challenged under cross-examination. This has its foundation
in the constitutional presumption of innocence enjoyed by a person accused
of a crime until the allegation is proved beyond reasonable doubt, without
prejudice to the fact that the allegation arises from civil litigation." Opene
lCA explaining what reasonable doubt implies," said:
"A proof beyond reasonable doubt has been taken to mean such
a degree of cogency which is consistent with, and equivalent to, a
high degree of probability. It does not eliminate the possibility of
any doubt whatsoever, including remote possibility."
The Supreme Court of Nigeria explaining the term 'beyond reasonable doubt'
inAkalezi v. State,43 per Ogwuegbu l .S.C. adopting the dictum of Lord Denning
in Miller v. Minister ofPensions, 44 said:
"Proof beyond reasonable doubt does not mean proof beyond
shadow of doubt. T he law would fail to protect the community if
it admitted fanciful possibilities to deflect the course o f justice. If
the evidence is as sttong against a man as to leave only a remote
40

INEC v. Oshiomole (2009) 4 NWLR (pt 1132) 607 pp 670-71

41

Nigerian Consti tU[ion 1999, s. 36

42
43

Granville1 Abibo v. Godwin Tamuno & Ors (I 999) 4 NWLR [Pt. 599J 334 at 339.

44

(I947) 2 All ER Pg. 372

(I 993) 2 NWLR Pt. 273 Pg. I at 13
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possibility in his favor which can be dismissed with the sentence,
'of course it is possible, but not in the least probable,' the case is
proved beyond reasonable doubt, but nothing short of that will
suffice,"

This position has been further elucidated in State v. Akpabio,45 per Oguntade
] .c.A. that, " ... the import of the words 'beyond reasonable doubt' used in
Section 137 (I) of the Evidence Act is that "a doubt is a reasonable one when:
1.

there is evidential basis for it - and in this connection, I am talking of the
evidence concerned being credible and accepted as true, and

11.

when in consequences, therefore, the mind of the court is thrown inro
a state of uncertainty as to the true circumstances in which the crime
imputed to the prisoner occurred and , in particular, as to whether the
suspect had committed it.

It may be argued then that it is not evety scintilla of doubt or a fanciful and
unreal doubt that is sufficient, but a reasonable doubt borne out by the evidence
adduced and as evaluated by the court. 46 More importantly, what is the intent
of the legislature on the status of criminal acts in an election when it stipulated
in the Act the ground for challenging an election? This vague position of the
legislative intent gives room to the court for adoption of severability principle
once the requirements of the statute for determining the validity of an election
is established, irrespective of whether or not the criminal allegations therein
are proved beyond reasonable doubt Ot not.
Applicability of the Doctrine of Severability in Election Petition
Severability doctrine with regard to election petition is ostensibly a question
of what a petitioner needs to estab lish to sustain noncompliance with
Electoral Act as intended by the legislature. Would Courts allow the proof of
noncompliance with Electoral Act without the severed portions of criminal
allegation in election petition, and can the remaining portions of the civil
claims function independently to sustain a party's case? Severability doctrine
45
46

(1993) 4 NWLR Pc. 286 Pg 204 at 224-225
Ezike v. Ezcugwu [1992]4 NWLR (pt 236) 462 at 472-3.
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contains an important feature of taking into accou nt the legislative intent. It
acts as a limiting principle to severing the application of standa rd of ptoof
beyond reasonable doubt as an option to affirm the claims of a petition for
the invalidation of an election. Thus, severability in election petition may
be conceived of as a measure of the feasibility of separatin g some criminally
distinct allegations from the civil allegations as a whole. But frequently, the
ques tion arises whether a court can severe unproved criminal allegations from
civil allegations contained in a single election petition. Notwithstanding, a
court must draw lines to find in the entire petition what is reasonably justifiable
to arrive at a decision . In fact , severing the standard and required proof of
criminal allegation beyond reasonable doubt is functionally equivalent to the
well-established judicial practice of narrowing the standard of proof required
generally in an election petition.
The position which the co urts have demonstrated on seyerabi lity is a new
jurisprudential approach ro election matters ro the extent tnat irrespective of
any criminal allegations arising from an election, in as much as the basis of the
petition remains non-compliance with Electoral Act, the c iminal allegations
can be severed. The issue relevant for the principle of severance is whether the
petition will sustain in its entirety if the allegations are dissected and put into
two separate compartments and one of the compartment'; is severed. Thus,
where the answer is positive, then proof of one is not depe dent on the other,
but go side by side. The crucial determinant facto r certainly is dependent on
the pleadings of the parties" T his has formed the basis of the court fin ding
that the pleading of criminal falsification, if there had been one, must at least
include some falsification which may either be criminal or not. T hus, where
the pleading of the greater certainly includes the less, and if in proving the less,
the case of a plaintiff is proved, he could nOt and should n t be penalised for
pleading the greater.
The Nigerian Constitution provides for the election of a Governor who has
the vote of confi dence of the electorate. In the case of Omoboriowo v. Ajasin48
47

Ibid.

48

Omoboriowo v. Ajas in, (1984) 1 SC 206 at 227-228, (1984) 1 SC NLR 108 pp152- 153;
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Bello, ]SC (as he then was) also said:
"It follows, therefore, that in so far as the petition was founded on
those allegations, it must be dismissed. However, if the averment
alleging crimes against the 2nd respondent were excised from the
petition, there still remained in the body of the petition sufficient
averments, without putting directly in issue the commission of a
crime by a parry, to sustain the petition; I think, it is essential for
better appreciation of the issue to Set out the averments relevant
to the areas in dispute in the petition stripped of its allegations
of crime ... "
The court in the case held that, while the commission of crime by parties in
the authorities under reference was directly in issue, the situation at hand is
remarkably distinguishable and therefore different. The reference made to
sections 137(1) and 138(1 ) and (2) of the Evidence Act is therefore clearly
misplaced. The court further held that with the sustenance and conclusion
arrived at that the allegation is civil in nature, it obviously follows that the
standard of proof required is the balance of probabilities or preponderance of
evidence."
Thus, it follows that, irrespective of the cause, the allegations of compliance or
non-compliance would be civil in nature and thus severable from the criminal
allegations. In the case of Eruotar v. Ughmiakpor,50 wherein the allegations
complaining of irregularities were held by the tribunal to be those bordering
on crime requiring proof beyond reasonable doubt, the court, in reversing the

In a recent decision of this court in the case of Olukayode Fayemi & Anor v. Olusegun
Adebayo Oni & 7 Others unreported per Salami PCA, this issue was extensively considered
and held thus at page 33 of the judgment: "Application of section 137(1) of the EVIDENCE

Acr co a civi l case depends on the contents of the pleadings of each case. If averments
alleging crirne are severab le, and if after such severance, there still remains in the pleadings
of the petitioners sufficient averments which disclose a cause of action which is devoid of
criminal imputation against any parry to [h e proceedings, then [he burden of proof upon
the petitioner or plaimiffis to establish his case within preponderance of evidence." See
also Fayemi v. Ono.

49

Swem v. Dzungwe, Buhari v. INEC, Chukwuma v. Anyakora, v. Ajibola Ukpo v. Imoke
(2009) 1 NWLR (Pt. 1121 ) 90 at 143"-44 and INEC v. Oshiomole (2009) 4 NWLR
(Pt. 1132) 607 at 670-671

50

(1999) 9 NWLR (pt 619) 460 at 465.
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decision of the trial court, held that:
"In election cases, there is the increasing trend oflawyers, and even
Election Tribunals, regarding allegations of some wrong doing
as an allegation of Criminality for the purpose of its standard
of proof being raised to that beyond reasonable doubt. In my
consideration, that does not represent the correct kgal position;
where the allegation is simply that of some wrong doing, its proof
wou ld be on preponderance of evidence."'!
In a recent decision of this court in the case of Olukayode Fayemi & Anor v.
Olusegun Adebayo Oni (unreported) per Salami PCA, ''Application of section
137(1) of the Evidence Act to a civil case depends on rhe contents of the
pleadings of each case. [f averments alleging crime are severable, and if after such
severance, there remains in the pleadings sufficient averments wh ich disclose
a cause of action which is devoid of criminal imputation against any party to
the proceedings, then the burden of proof upon the peti!ioner or plaintiff is
to establish his case within preponderance of evidence.
Similar observation was made by the court in Agagu v. Mimiko,52 that the
petitioner is entitled to his relief even when he fails to prove the crime beyond
reasonable doubt, as long as he succeeds in proving civil allegations which
amounts to non-compliance with Electoral Act.
Applying the doctrine of severance in election petition involving the allegations
of ballot stuffing and multiple voting in Nwobodov. C. C. Onoh and 2 Ors,53 the
Supreme Court per Bello JSC observed that the provisions f section [37 (I) are
subject to the principle of severance of pleadings. If in any civil proceed ing the
averments alleging a crime are severable, and if after such , everance, there still
rema in in the pleadings sufficient averments devoid of the criminal imputation
against any party to the proceeding and on which the plaintiff or the petitioner
can succeed in his claim or petition, then the burden of proof upon the plaintiff
or petitioner is to prove his case within the balance ofprobability.
51

Supra Note 48 ..

52
53

(2009) 7 NWLR (p' 1140) 342 3[ page 401, Kazeem v. Masaki n (2007) 4 MJSC 54
(1984) All N .L.R I, Adcdeji v. 01050 (2007) 9 MJSC 109 and Ugwu v. Ararume (2007)
4 MJSC I
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However, the remaining parts of the petition may not sustain the petitioner's
claims as contained in the petition, if the remaining evidence is not sufficient
to suppOrt the civil claims.S4 This forms the teasoning of the Supreme Court
in Nwobodo v. C. C. Onoh55 wherein it was held that:
"With these considerations in mind, when .. . if the principle
of severance is applied to the petition and disregarded all the
averments alleging crimes against the respondents, and what
remained of the petition could not be sustained having regard to
the totality of the evidence adduced by the parties, the petition
will fail."
The position of the law on standard of proof in an election petition is proof on
the balance of probabilities or on the preponderance of evidence. 56 Relying on
this proposition, the Court of Appeal observed in Ajadi v. Ajibola that: "Once
an election tribunal finds that there is non-compliance with the la w in respect of
election in certain areas, votes cast in such areas are to be cancelled. "
In an election petition, what the petitioners need to establish to upturn the
return in election is that the acts complained of affected the results, or that
the return would not be the same if the act complained of did not exist. Thus,
applying the doctrine of severability in line with the provisions of Electoral
Act, 2006 or 2010, where there is proof of allegation of non-counting, nonannouncement and non-recording of results at polling units, wards and local
government, absence of result forms, discrepancies in the quantity of ballot
papers, widespread irregularities, widespread disruption of elections, multiple
thumb-printing, or ballot snatching, the petitioners need ro show that the noncompliance has substantially affected the election and is substantial enough
to invalidate the elections, notwithstanding the accompanying allegation of
criminal acts.57
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Comparing the judgments of the court in the above cases with the case of
Buhari v. Obasanjo," may be misleading and occasion a total misconception
of the interpretation and the understanding of the principle enunciated in
that case. Thus, it is ironical, irreconcilable and also incomprehensible, having
regard to the very fundamental principle of the Nigerian legal system which is
predicated on justice and fairness, to arrive at the conclusion that despite the
prevalent nature of malpractices and non-compliance with the Electoral Act, a
court or tribunal could nevertheless shut its eyes only to decide in favour of all
the serious anomalies si mply on a party's inability to prove criminal allegations
incidental to the case beyond reasonable doubt.
The matter in Buhari v. Obasanjo59 was one related to congruence and
severabi lity test in co nnection with the ptovisions of sectio n 45 of the
Electoral Act, 2007. The issue was whether the court shoul d assess the
cons iste ncy of the entire evidence or app ly seve rabili ty to determine the
substantial comp liance with the section wh ile holding election valid. Justice
Oguntade, in his dissent, insisted that the approp riate approach should be
the invalidation of the entire election , having regard to the fact that the
non-binding of the ballot paper and (non)n umbering the ballot papers as
stipu lated in section 45 amo unts to non-compliance which goes to the root
of the electio n and , thus, should render the election invalid. H e rejected
the majority's find ing that the non -complia nce is not su bstantial enough
to re nder the election invalid. He, by contrast, insisted that the severability
approach was inappropriate. The maj ority seems to agree on the appl ication
of severab ility doctrine to conclude that, apart from severi ng the nonbinding of the ballot paper and (non)numbering the ballot papers ftom
the entire evidence, there is substantial co mpliance with the Act enough
fo r the co urt to upho ld the election.
The only judicially relevant question before Oguntade JSC was "whether the
National Assembly had intended under section 45 to enforce the constitutional
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right of parties by severing any part of the Act which is not complied with
when other parts are substantially proved."GO
The position advanced here is that section 45 and other National Assembly
intentions should be subject to the ordinary presumption of severability. It is,
however, important to be clear about what constitUtes severability and how
the presumption of severabiliry operates. Often the substantive law applicable
to election petition disputes requires a court to go beyond the facts before it
and assess the targeted legislation on a more general basis. The paper argues
that severabiliry does nOt mean that a court must assess the entire ptovision(s)
of the Act to determine substantial compliance. Instead, it should determine
whether, ftom the totality of evidence, it is established that there is, or there is
not, substantial compliance in some circumstances to determine whether an
election is valid or nor. 61

It is needless to emphasis that the obvious and clear principle laid down in
Buhar; is that in a sitUation where there is a mere failure to comply with minor
provisions of the Elecroral Act which do not substantially affect the outcome of
the election, the election stands valid. More importantly, this case had ro do with
presidential election, spread nationwide, covering a very wide geographical area.
Therefore, with particular reference ro relevant sections of the Elecroral Act,
once it is concluded that an election was conducted substantially in accordance
with principles of the Act and that the non-compliance did not affect the
result of the election substantially, the election stands valid. The srandard rules
governing severability, though not always applied consistently, are fairly wellestablished. Courts ordinarily apply a presumption of severability and sever
the established civil claims from criminal allegations, along with the standard
of proof (beyond reasonable doubt), ro avoid holding the election invalid.
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CONCLUSION
It may be concluded that severability should not be abandoned in election

petition matters, especially because of the conAict that usually arises between
the Electoral Act and Evidence Act in connection with the standard of proof
affecting the proper nature of election petition. An election petition m ust nOt
be dismissed merely because a petitioner's pleadings contain criminal allegations
when there is sufficient evidence ro establish the foundat ion for challenge.
Severability should nOt only be a matter of defining or inf<Tring the intent of
the legislature as ro the nature of election petition, but mllSt be the basis for
determining the petition. CourtS must playa more active role in answering the
remedial question of whether or not to sever and pursue the cause of justice
against the need ro establish the criminal allegations incidental ro a petitioner's
claim beyond reasonable assertion. From this perspective, severa nce serves
the valuable goal of achieving justice in election petitions by permitting their
contin ued enforcement. The judicial power ro sever has to be constrained by
strucrural constitutional principles. Courts must nOt simply focus on legislative
intent in Evidence Act against the Electoral Act, but must also consider whether
severance in any particular case is a permissible judicial function to achieve
substantial justice.
From the examined cases, it is safe to conclude that the application o f doctrine
is not an exercise in statutory interpretatio n, but is devised as a remedial
mechanism.
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